being stockpiled. Respondent is a non-union mine and does
not have any seniority rules. Daugherty's explanation of
how he determined which employees to lay off is confusing
and not entirely convincing. I conclude that here too_he
was motivated in part to lay off Gregory Brown because of
Brown's protected activity.

The more difficult question in this case is whether the
evidence shows that Respondent would have taken the adverse
action against Complainant for unprotected activity alone.
I have accepted as factual Respondent's contention that he
had unusual problems with hydraulic pumps on the cutting
machine while Complainant was operating it, and these
problems disappeared after Complainant was taken off the
machine.  (Finding of Fact No. 9),  Although Complainant was
apparently regarded as a good worker by his foreman (who was
not called as a witness by Respondent), it was reasonable
for management to remove him as machine operator "to see if
it was him or the machine" which caused the trouble.  I con-
clude with respect to the removal of Complainant from his
machine operator's job. Respondent would have taken this
action for unprotected activity alone.  What about the
lay-off? When asked why he laid off Complainant rather than
some other employees, Daugherty answered "well, I had went
almost trouble-free with the cutting machine for almost a
month and maybe a little longer, was'nt having no more
troubles.  He had cost me a lot of money in the past" (Tr.
326).  There is some evidence attempting to show that
Daugherty was also motivated in part because Complainant's
sister was responsible for the jailing of Daugherty's son,
I do not accept this latter evidence as showing motivation
for the lay off.  I do not believe Daugherty's rather
evasive statement that it was a motive.  However, the evi-
dence-ae-ncerning the problems with the-pump shows a reason-
able and credible motivation, and 1 accept it as establishing
that the lay off was motivated in part by Complainant's
unprotected activities.  Much more difficult to answer is the
question whether the adverse action would have been taken for
the unprotected activities alone.  The burden of proving what
is an affirmative defense is on Respondent.  Considering the
confusing and conflicting testimony of Daugherty, I conclude
that it has not carried its burden.  I conclude therefore,
that the evidence establishes that Complainant was laid off
on December 20, 1983, in violation of section 105(c) of the
Act.
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J J activities protected under the Mine Act.
